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May 18, 2009

Ser IFPTE 09-003

From:   IFPTE Local 12

To:       Congressman Jay Inslee

Subj:    Fair Labor Standard Act Foreign Exemption Concerns

Sir,


A situation has arisen, which adversely impacts Puget Sound Naval Shipyard and Intermediate Maintenance Facility (PSNS&IMF) employees working outside of the United States (OCONUS) at Navy facilities in Japan.  Recent enforcement of the FLSA Foreign Exemption of 5 USC, Section 551.104 of the Fair Labor Standard Act, has caused the discontinuation of time and a half compensation for overtime worked by General Schedule (GS) employees above the GS-10 Step 1 pay grade.  Due to the late enforcement of this regulation, the PSNS&IMF employees who have already worked overtime and been compensated at time and a half may be subject to garnishment of wages to collect the overpayment.  


The Problem – The FLSA foreign exemption was enacted to ensure United States corporations did not have to apply United States labor laws to foreign workers.  The broad application of FLSA via Title 5 caused the foreign exemption to be applied to not only foreign workers hired by the federal government, but to United States citizens working overseas as well.  Application of the foreign exemption creates the following concerns, which affect PSNS&IMF employees:  
· The work accomplished by PSNS & IMF employees at a Navy base in Japan is the same type of work that is accomplished at a Navy base in Washington State or in California therefore overtime compensation should be the same regardless of area.  Under the current regulations the difference in compensation can be as much as a $20.00 per hour. 

· Department of Defense mission critical work often requires significant overtime to meet mission requirements.  PSNS&IMF employees are required to work substantial amounts of overtime to meet mission requirements.  Regardless of the location of that work, the reasons for enhanced compensation for overtime remain the same.  Long hours for extended periods negatively impacts employees (e.g. time away from family, mental and physical fatigue) therefore fair compensation for those hours is essential.  
· The inability to fully compensate PSNS&IMF employees for overtime work performed will make it more difficult to solicit volunteers for OCONUS duty assignments, which could adversely impact mission critical work.  

· With fewer volunteers, more employees would be forced to travel OCONUS to meet mission requirements.  Forcing employees to travel could adversely impact retention of highly trained personnel.

· To facilitate the foreign exemption a personnel action to change the FLSA status of each employee assigned OCONUS from non-exempt to exempt must be initiated.  Upon completion of the OCONUS assignment, a personnel action must again be initiated to re-instate the employee’s normal non-exempt FLSA status.  With the number of temporary duty assignments for PSNS&IMF employees, this can become a labor intensive cost prohibitive process.  If the process is not properly managed the resultant errors will ultimately adversely impact the employee either by failure to pay time and a half or by garnishments for overpayment of time and a half.   


We at IFPTE Local 12 believe that the application of this regulation exceeds the intent of 5 USC, Section 551.104 of the Fair Labor Standard Act.  We ask for your help in getting a change to this regulation, which will ensure fair compensation to employees for overtime worked while temporarily assigned OCONUS.

Current Law: Title 5, Volume 1, Chapter 1, Section 551.104 of the Code of Federal Regulations defines which areas are exempt.  The law reads:

Exempt area means any foreign country, or any territory under the jurisdiction of the United States, other than the following locations:

(1) A state in the United States;

(2) The District of Columbia;

(3) Puerto Rico;

(4) The U. S. Virgin Islands;

(5) Outer Continental Shelf Lands as defined in the Outer Continental Shelf Lands Act (67 Stat. 462);

(6) American Samoa;

(7) Guam;

(8) Commonwealth of the Northern Mariana Islands;

(9) Midway Atoll;

(10) Wake Island;

(11) Johnston Island; and

(12) Palmyra


Proposed change:  Include U.S. citizens assigned to work at military bases overseas as a non-exempt area.  The proposed change is written as follows (bold indicates added words, strikeouts indicate deleted words:

Exempt area means any foreign country, or any territory under the jurisdiction of the United States, other than the following locations:

(1) A state in the United States;

(2) The District of Columbia;

(3) Puerto Rico;

(4) The U.S Virgin Island;

(5) Outer Continental Shelf Lands as defined in the Outer Continental Shelf lands Act (67 Stat. 462);

(6) American Samoa;

(7) Guam;

(8) Commonwealth of the Northern Mariana Islands;

(9) Midway Atoll;

(10) Wake Island;

(11) Johnston Island; and
(12) Palmyra; and
(13) Any duty station where U.S. citizens perform work in support of U.S. Military mission critical assets. 
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